tendance requirement of most caucuses tends to disenfranchise identifiable factions of voters, such as deployed service members, religious observers, persons with disabilities or in poor health, students who attend school away from home, and shift workers unable to leave work. 8 Dubbed by the Washington Post as "undemocratic," 9 the caucus system has been the focus of much-deserved criticism. Historically, caucuses have drastically lower voter turnout rates than primaries, 10 attract voters from extreme ends of the ideological spectrum, 11 involve cumbersome procedural rules, 12 and require long time commitments. 13 spawned a flood of additional scorn. 14 For instance, in 2008, a surge of new voters left caucus officials overwhelmed by the masses, causing cramped voters to stand for hours in overcrowded elementary schools. 15 Despite their flaws, caucuses are treasured by many voters who have grown up with the tradition. 16 Nonetheless, caucuses in their current form may unconstitutionally deny some voters their rights to vote. While some legal scholars have dismissed party endorsements as private processes that are effectively offlimits to regulation, 17 federal judicial precedent leaves the door open for colorable constitutional arguments against the caucus attendance requirement.
This Note contends that eligible party voters 18 have the constitutional right to vote in their parties' caucuses without being physically present. 19 Part I details the history of the American political caucus-its origin, changing form, and the role political parties have played in shaping its structure. Part 18. One inherent difficulty in categorizing primary voters is that each state has different eligibility rules. For instance, to caucus in Colorado, state party members must be "affiliated" with the party for at least two months prior to the caucus. See COLO. DEMOCRATIC PARTY, PLAN OF 19. This Note focuses on presidential elections, but most of its arguments extend to other federal and state elections. The Constitution protects the right of all qualified citizens to vote in both state and federal elections. II examines three legal arguments that cast doubt on the constitutionality of the attendance requirement. First, caucuses may violate the First Amendment associational rights of voters. Second, they may breach Fourteenth Amendment equal protection of the right to vote. Third, they may constitute an unconstitutional poll tax. Part III proposes four alternatives to the present system to mitigate potential unconstitutionality and evaluates their likelihood of success against anticipated barriers to reform. Additionally, it examines which actors are best situated to reform caucuses. This Note concludes that the two most effective avenues to reform the caucus system to reduce the risk of unconstitutionality are an associational rights judicial challenge and congressional legislation. In light of the recent establishment of reform commissions within the two major national parties to address delegate selection and an upcoming presidential election with a wide-open Republican field, a failure to reform caucuses could have substantial adverse implications.
I. THE ORIGINS AND CHANGING FORM OF POLITICAL CAUCUSES
The process of selecting presidential nominees has evolved considerably in the past two centuries from a system in which congressmen chose their parties' nominees to today's state-bystate primary and caucus scheme. 20 Primaries and caucuses in their modern forms are reactions to the party-controlled "Boss Tweed" and "King Caucus" era of the late nineteenth and early twentieth centuries. 21 In the 1910s and shortly thereafter, the voting public came to regard the caucus system as an instrument of party leader control; this perception stimulated a shift in many states from caucuses to primaries. 22 
A. POLITICAL CAUCUSES AND PRIMARIES DEFINED
The term "caucus" has several meanings in American nomenclature. Early accounts refer to it as an informal nickname for party meetings for selecting candidates for political office. 24 Today, in addition to referring to meetings for selecting candidates, it also refers to an organized group of people who share common interests, such as a caucus within a legislature. 25 The caucus attendance requirement, as used in this Note, refers to any state party rule requiring physical attendance in order to vote for a presidential nominee in a precinct caucus.
In contrast, a "primary election" is a preliminary election, not requiring physical attendance, in which voters nominate a candidate for the general election. 26 The most significant difference between caucuses and primaries is administration. Parties usually operate and pay for caucuses while state governments fund and administer primaries. 27 An "open" primary allows voters to choose the party from which they wish to endorse a candidate, no matter their political affiliation. 28 [V] oters are free to move back and forth across a blanket-sized ballot that includes all candidates from all parties.").
B. COURT-AND PARTY-INITIATED CAUCUS REFORM
Political theorists and party leaders have argued that nominations are more important than general elections because "the quality of the people's verdict [in the general election] depends on the quality of the options from which they cho[o]se." 31 It is no surprise, then, that traditionally excluded caucus and primary voters have challenged party attempts to prevent their participation. This section highlights legal and political developments that frame the constitutional issues surrounding primary elections, in general, and the caucus attendance requirement, in particular.
In a series of cases spanning the 1920s-1930s, courts pierced the private structure of political parties by invalidating white-only primaries. In 1927, the U.S. Supreme Court unanimously overturned a Texas white-only primary statute as a violation of the Fourteenth Amendment Equal Protection Clause. 32 The Texas Democratic Party's State Executive Committee then passed a new resolution limiting eligibility in its primary to white voters. 33 Finding that the Executive Committee was acting not as a mere private organization but "in matters of high public interest, matters intimately connected with the capacity of government to exercise its functions," the Court held 5-4 that the Committee's actions violated the Equal Protection Clause. 34 Twelve years later in Smith v. Allwright, the Court crafted a stronger rule that white-only primaries also violated the Fifteenth Amendment. 35 violates the Constitution while performing a state-like function, such as administering elections. 37 In 1968, the nation watched in shock as violence erupted at the Democratic National Convention in Chicago. 38 In response to the "bitter disharmony" 39 of 1968, the Democratic Party initiated what became known as the McGovern-Fraser Commission. 40 The Commission established guidelines for the delegateselection process that weakened the degree of party leader control. 41 The National Republican Party largely mirrored the Democratic reforms suggested by the Commission. 42 In response to public calls for reform, many state legislatures also replaced their caucuses with primaries even though the national parties had not mandated it. 43 While party attempts to reform delegate selection have not subsided, recent changes have been more incremental. 44 Political parties also have a right to political association, which includes the right to determine their criteria for selecting delegates to their national conventions. 52 However, this right is not limitless, even though the Supreme Court has not precisely defined the boundaries. 53 In fact, in Cousins v. Wigoda, the Court was careful to leave the door open for future judicial intervention into party nominations. 54 In addition to individual and party rights, state governments also have legitimate interests in fair election administration. 55 In the context of party nominations, these rights often conflict.
The individual right to associate does not extend to participation in elections operated by private entities. 56 In order for a disenfranchised voter to claim constitutional violation of her right to vote, a court must find that the state has acted in violation of a right. 57 Traditionally, courts have viewed political parties as private actors. 58 However, the Supreme Court has pierced the shield of private organizations in instances when a party effectively acts as a state. 59 For instance, in Allwright, the Court held that a party acted as the state in administering matters intimately connected with state authority. 60 In Terry v. Adams, a local Democratic party required candidates to secure the nominations of a private club instead of the party itself. 61 The party's ostensible purpose was to protect itself from the reach of the Fifteenth Amendment. 62 However, the Court rejected a formalistic public-private distinction and held that the Jaybird Association had taken state action within the scope of the Constitution. 63 In essence, the Court found that the party's action amounted to an attempt to hide a public action behind a private subterfuge. 64 Later cases have tended to favor party associational rights over state interests. In 1980, Wisconsin adopted open primaries in violation of the National Democratic Party's rules. 65 Democratic Party of the United States v. La Follette pitted state interests in election administration against the right of the national party to define the boundaries of its political association. 66 The Court held that a state could not constitutionally compel a national party to seat delegates chosen in violation of the national party's rules. 67 While this was a decisive victory for political parties, the Court left several questions unanswered. For instance, was the ruling limited to open primaries? When should courts apply the white-primary cases-and thereby pierce the party structure-and when should they look to La Follette?
In 2000, the Court moved further away from the earlier public-private distinction and toward stronger party rights. 68 California Democratic Party v. Jones involved a state attempt to institute a blanket primary over the objections of a state political party. 69 It presented the question of whether a state legislature had the constitutional authority to define the party's political association so broadly. 70 In conducting its analysis, the Court employed a "flexible" Burdick balancing test, which first measures the degree of injury to the plaintiff's First and Fourteenth Amendment rights and then weighs it against interests claimed by the state to justify its actions. 71 Even if the imposition on a party is "severely" burdensome, a state regulation may still survive the scrutiny if it is "narrowly drawn to advance a state interest of compelling importance." 72 the right of the party to define its association, the Supreme Court held 7-2 that the party's right outweighed the compelling interests of the state. 73 Two recent cases appear to back away from La Follette and Jones. First, the Court in Washington State Grange v. Washington State Republican Party upheld a ballot initiative approved by voters that allows candidates to self-designate their party preference. 74 The Party lost, despite its objection that voters would misinterpret the self-designated party label as a party nomination. 75 In Clingman v. Beaver, the Court also employed a less absolutist party-or-state approach. 76 It upheld a statecreated semi-closed primary in which registered members of a third party could not vote in the primary of a majority party (and vice versa). 77 The Court underscored that states must have the authority to enact reasonable regulations of parties, elections, and ballots to reduce the risk of disorder. 78 The outcomes of these cases raise questions as to the future of associational rights jurisprudence.
Equal Protection of Votes: One Person, One Vote
The right to vote is fundamental to our political system. 79 Although the U.S. Constitution does not explicitly prescribe a right to vote, the Court has declared that voting is a fundamental right protected by the Constitution. 80 The right to vote extends beyond the physical act of voting to the election procedures that affect the proportional weight of one's vote. 81 84 Effectively, this body of law commands the equal weight of votes in both theory and practice.
The 2008 election fueled public discourse over the arbitrary weight assigned by parties to caucus votes. 85 In Nevada, voters challenged an at-large caucus district because votes cast there had greater mathematical weight than at other caucuses. 86 In Texas, voters litigated whether the Democratic Party can knowingly allot disproportionate values to caucus votes. 87 In totality, the caucus system raises grave concerns about the arbi- 91 Categorized by some as "the most insignificant" amendment, 92 the Twenty-Fourth Amendment's sparse history suggests that courts are hesitant to consider in their voting-rights jurisprudence the disproportionate effects of voting-related costs on less affluent voters. However, with the recent movement by state legislatures to require voters to present government-issued identification at the polls, courts are encountering a resurgent body of poll tax-related litigation. 93 Indeed, with increasing state budget constraints and the possibility that state and local governments might attempt to pass election administration costs onto voters, some legal scholars suggest that litigators should define the contours of the amendment before "it makes a difference in a charged political context." 94 Looking to the history of the amendment, courts have treated its passage as an attempt to sever the link between wealth and voting eligibility. 95 the issue of whether Virginia could constitutionally require a voter to either pay a poll tax or file a certificate of residency. 96 The majority said that the legislative history of the amendment illustrated Congress's "repugnance to the disenfranchisement of the poor occasioned by failure to pay [a poll] tax." 97 The Court emphasized that even negligible taxes that impose only a slight economical obstacle violate the amendment. 98 The majority also noted that voter turnout in poll tax states was low compared to the eligible voting population. 99 Since the amendment states that the right to vote shall not be "denied or abridged," 100 the Harman Court stated that the amendment's language "nullifies sophisticated as well as simple-minded modes" of voting impairment. 101 In Harper, the Court similarly concluded that to introduce wealth or payment of a fee as a measurement of voting qualifications would be to introduce a capricious or irrelevant factor. 102 Recent voter identification cases have challenged courts to incorporate the financial burdens on voters as a factor in deciding voting-rights litigation. In Crawford v. Marion County, the Court held that the compelling state interests in requiring photo identification sufficiently justified the burden it imposed on voters. 103 Although the petitioner did not make a TwentyFourth Amendment claim, the majority acknowledged that admissible evidence demonstrating the burden the law placed on voters might comprise a constitutional objection. 104 In Common Cause/Georgia v. Billups, the Eleventh Circuit upheld a similar voter identification law after weighing the state's interest in electoral integrity against the burden on voters of procuring 
A. THE ASSOCIATIONAL RIGHTS OF INDIVIDUAL VOTERS OUTWEIGH PARTY RIGHTS
In the white-primary cases, the Court rejected a formalistic public-private distinction to hold that private action sometimes constitutes state action. The logic of the white-primary cases is applicable to present-day caucuses. This section posits that political parties, in administering caucuses, take state action. Further, it argues that if courts were to conceptualize party associational rights as a collection of individual associational rights, there is a strong argument that courts should prioritize individual rights over those of the party.
In Terry v. Adams, the Court emphasized the overall effect of the private action rather than restricting the concept of state action to a formal distinction between public and private entities. 111 Terry found that the state, in permitting party-operated primaries, had effectively sanctioned the unconstitutional activity. 112 Thus, if a state permits a party to operate an unconstitutional caucus, it may also sanction an unconstitutional activity.
By contrast, in its ruling in Jones, the Supreme Court held that the party's associational rights outweighed the compelling interests of the state. 113 Although this most recent articulation affirms the associational rights of parties when pitted against less-than-compelling state interests, it does not directly compare the associational rights of a party to those of individual party voters, as do the white-primary cases. 114 Therefore, Jones does not stand for the proposition that party associational rights will always trump individual associational rights.
Although parties have substantial freedom to determine the rules by which they select presidential electors, 115 administration against a national party's right to define its political association-measured the associational rights of party voters against the party. Conceptualizing a party as an entity comprised of its members, the party unit becomes nothing more than a collection of individual associational rights. By defending the party unit at the expense of the individual voters, a court would undermine the more vital associational rights of voters in favor of a nonhuman entity. It is also noteworthy that the regulations invalidated in Jones and La Follette were exceptional examples of state intervention. 116 In both cases, a state attempted to define a party's political association for the party by opening its primaries to voters not ideologically aligned with the party. 117 Caucus reform policies under which parties retain substantial autonomy to define their association likely would not trigger nor violate Jones or La Follette precedent, making it more likely that a court would uphold a party member's associational rights challenge.
In a case between a party and potential caucus-goers, a court would likely begin by employing the "flexible" two-part Burdick balancing test. 118 First, a court would assess the magnitude of the asserted injury to the plaintiff's First and Fourteenth Amendment rights. 119 Then, a court would weigh whether the precise state or party interests outweigh the injury. 120 Thus, in order for a potential litigant to establish a claim, she would need to prove that a party's physical attendance requirement abridged her right to associate 121 -a relatively straightforward argument for someone who was literally unable to attend due to military deployment, and a more difficult but still feasible contention for someone who could not leave work during caucus hours. The litigant would also need to convince a court that her individual rights are more compelling than the party's interest. 122 For instance, assume that litigants challenged a state party's physical attendance requirement. A party might defend its associational rights by asserting that it has a right to define the contours of its political association. However, a party cannot establish that a court ruling against a physical attendance requirement would be paramount to a Jones infringement on its associational rights. 123 Depending on the remedy-such as whether the court issued an injunction or required a party to provide an alternative or absentee process-a party probably cannot successfully argue that elimination of the physical attendance requirement would open its caucus doors to people with whom a party would not otherwise associate. Those voters would already be eligible to caucus with the party. In fact, the voters who would take advantage of an alternative process like an absentee ballot are people who would participate but for the prohibitive attendance requirement. In contrast to a party, a potential caucus voter has an equal, if not more compelling, associational right to participate in the caucus process. 124 Alternatively, suppose that a state legislature enacted a mandatory absentee process for state party caucuses. In a court case challenging the absentee process, a party would probably assert the same arguments as discussed in the previous hypothetical, claiming that it infringes on its associational rights. However, the state could argue that it had several compelling reasons for regulating the caucus process: increasing access for persons with disabilities, 125 increasing voter participation, 126 improving election administration, and enhancing voter confidence in a highly criticized system. 127 It could also argue that it reformed the law specifically because the attendance requirement violates the associational rights of caucus-goers. One advantage to this approach is that precedent exists establishing a state's compelling interest in fair, accessible elections. Even if a court found the state's requirements "severely" burdensome on the party, the state regulation could still survive judicial scrutiny if it was "narrowly drawn to advance a state interest of 129 Two recent cases give additional weight to the argument that litigants might prevail on an associational rights challenge to the caucus attendance requirement. First, in Washington State Grange, which upheld a referendum allowing candidates to self-select their party affiliation, the Supreme Court took a more flexible, less formalistic approach to state party interests than in Jones. 130 The Court underscored a state's power to prescribe the time, place, and manner of elections for federal and state offices. 131 The opinion also reiterated that the Court has repeatedly upheld reasonable, politically neutral regulations that have the effect of channeling expressive activity at the polls. 132 Finally, the Court rejected the state party's attempt to extend the Jones decision by arguing that the primary system opened the party to outsiders. 133 The majority opinion suggests that Jones is not a broad rule guiding all associational rights litigation, but one limited to severe, demonstrable infringements.
In a second recent case, Clingman v. Beaver, the Court also recognized the right of states to intervene in certain party operations. 134 Upholding a restriction that members of a third party could not vote in the majority party's primary, the Court underscored that states must be able to enact reasonable regulations of parties, elections, and ballots to reduce the risk of election disorder. 135 Although Clingman affirms a party's right to define its political association, it appears to back away from Jones and indicates that the Court is willing to engage in a closer, fact-specific analysis. Currently, political parties have substantial latitude to define their political association, 136 and the lack of direct government regulation of caucuses allows parties free reign to dictate the parameters of caucus participants' associational rights. Political parties, through caucuses, can narrow a field of candidates in a race from a dozen to one, making pre-general elections crucial fora for meaningful political association. 137 Thus, in organizing caucuses, political parties have considerable power and administer matters intimately connected with state authority.
The Court's associational rights jurisprudence leaves the door open for successful litigation that the caucus attendance requirement is a violation of the First Amendment associational rights of voters. Although litigants pursuing this line of argumentation will likely face a state-action challenge, the Court has pierced private entities when their primaries are a part of the essential election machinery of a state and could do so in the case of caucuses.
B. CAUCUSES MAY VIOLATE THE EQUAL PROTECTION DOCTRINE THROUGH VOTE DILUTION
The caucus attendance requirement also presents a possible equal protection claim under the Fourteenth Amendment. Since an inflexible all-or-nothing attendance requirement divides voters into classes based on arbitrary factors, it may unconstitutionally and disproportionately dilute votes. 138 There are, however, two significant hurdles to making this argument in court: first, providing a factual basis to illustrate electoral irregularity; and, second, establishing discrimination. 139 a strong argument that caucuses unequally and arbitrarily disqualify voters.
Caucuses are relatively informal gatherings that have an immense impact on elections. Caucuses vary by county, state legislative district, and precinct. 140 Since there are few controlling state laws, uneven training among caucus volunteers, and limited institutional knowledge in some localities, there is extreme irregularity in the treatment of votes. 141 Arbitrary discrimination, even without intentionally targeting a suspect class, may violate the Equal Protection Clause by unconstitutionally violating the one person, one vote doctrine. 142 One simple illustration of arbitrary discrimination is that caucuses allow biased voters to count the ballots rather than neutral administrators. 143 This method can affect the weight of votes from one precinct to the next. Another potential source of discrimination is the intimidation factor: caucuses discourage participation by people who are hesitant to publicly announce and defend their votes. 144 Most concerning of all, however, the attendance requirement forces people to attend caucuses at the expense of other significant life responsibilities 145 or constitutionally protected rights, such as the free practice of religion. 146 It also requires people who are disabled or homebound to either make precarious trips to their caucus sites, possibly standing uncomfortably for hours, or surrender their franchise altogether. 147 140. See Mayer, supra note 11, at 108. 143. See Pearson, supra note 16 ("Every ballot counter . . . wore a T-shirt or button in support of the same candidate. So much for neutrality in election administration.").
144. (attesting that a woman on chemotherapy had to leave the caucus for health reasons after several hours of waiting and never voting).
Recent litigation after Bush v. Gore presents a promising model for an equal protection challenge of caucuses. In League of Women Voters of Ohio v. Brunner, plaintiffs successfully overcame a motion to dismiss for failure to state a claim by illustrating compelling examples of gross disparities between polling locations in a primary based on geographic differences. 148 The court held that such allegations were sufficient to state an equal protection claim. The equal protection claim focused on discrepancies in the following procedures: registration, absentee ballots, polling places by location (including the amount of time travelling to polling places and polling places that did not open on time), lack of training among poll workers, and unfair treatment of disabled voters. 149 Plaintiffs may be required to prove not just discrimination but intentional discrimination to win equal protection claims. 150 The court in Brunner did not decide the issue because it was not the precise matter before the court. However, in Washington v. Davis, the Court held that intentional discrimination is not the only form of discrimination prohibited by the Constitution. 151 Irrational and arbitrary debasement of a vote violates equal protection, "[e]ven without a suspect classification or invidious discrimination." 152 Nevertheless, with careful discovery, plaintiffs may also be able to demonstrate intentional 153 or knowing discrimination, 154 bolstering their equal protection violation claim. 154. See, e.g., WANG, supra note 13, at 3 (discussing the debate among Iowa election officials over who they would exclude based on when they sched-Litigants appear to be having some success in challenging arbitrary election procedures on equal protection grounds. In the caucus context, the inflexible all-or-nothing attendance rule arbitrarily excludes voters, making it potentially fertile ground for an equal protection dispute.
C. CAUCUSES MAY CONSTITUTE AN UNCONSTITUTIONAL POLL TAX
The caucus attendance requirement may also violate the Twenty-Fourth Amendment because the associated financial burden of voting in a caucus amounts to a poll tax. The attendance requirement effectively forces voters who would otherwise vote absentee in a primary to pay to participate in a caucus. 155 In an attempt to define the amendment's parameters, election-law scholar Allison Hayward proposed a rule to define "poll or other tax." 156 For a tax or fee to be invalid under her rule, it must be a mandatory cost directly tied to voting. 157 Taxes or fees owed irrespective of voting-such as costs paid for licenses that drivers would obtain anyway or avoidable transportation costs-would be constitutional under her proposed rule. 158 Hayward argued that a poll tax claim may actually be stronger than an equal protection claim because equal protection challenges to voting taxes largely depend on the "proclivities of judges," but it is harder for a judge to "reason away" a TwentyFourth Amendment standard. 159 Thus, the latter could be a more stable and powerful argument in applicable contexts. 160 By contrast, other commentators argue that a poll or other tax "should be read to include any monetized cost which directly or indirectly imposes an additional cost on voters in their casting of a vote such that it would discourage individuals from votuled the caucus); Krieger, supra note 1, at 1 (describing how the party knew that holding the 2008 Nevada caucus on a Saturday would exclude Orthodox Jews, but decided to do it anyway).
155. See Kantor, supra note 8, at A1 (describing one person who would miss the caucus because he was an evening cook who could not leave work and another who had to care for her autistic child ing." 161 They contend that their broader test better addresses poll tax "substitutes" and Hayward's test creates a selfdefeating loophole. 162 They also suggest that one existing political practice that may fall within the scope of the amendment is the caucus system. 163 Employing either test, litigants may be able to persuade a court that there are costs directly associated to caucuses that would be absent in primaries or other forms of voting. Litigants should emphasize the two most significant differences between voting in primaries and caucuses: actual, physical attendance and the narrow time period of caucuses. First, plaintiffs should produce evidence of the added financial burden that physically going to their caucus locations could cost them. Examples might include transportation costs for a student attending college away from home or a person who must leave a child or an aging parent with a paid caregiver. Second, voters should argue that the narrow voting time frame of caucuses causes specific hardship that would not be present in a primary situation, like leaving work to attend a caucus. Although there is limited poll tax case law, litigants have had some success with similar arguments in voter identification cases. 164 Political caucuses impose direct and indirect burdens on voters. Real cost data exist on the trade-offs caucus voters face in casting their caucus ballots. 165 By employing empirical data on burdens produced by the mandatory attendance requirement, litigants may be able to establish that the caucus attendance requirement is an unconstitutional poll or other tax.
III. IMPROVING THE NOMINATIONS PROCESS:
RECOMMENDATIONS FOR REFORM Although this Note has thus far focused on potential court challenges to caucuses, it also speaks to legislatures and party leaders, acknowledging that they may be more effective actors to achieve uniform caucus reform. This Part presents four reform proposals for eliminating or mitigating the burdens cau- cuses place on individual constitutional rights and briefly summarizes the comparative advantages and disadvantages of pursuing reform through various actors. It concludes that Congress is best suited to legislatively and uniformly reform caucuses.
A. REFORM RECOMMENDATIONS
The first proposal is to eliminate caucuses entirely. This would produce the best outcome, as it would resolve the constitutional infirmities of caucuses. 166 However, this may be politically infeasible. Several key actors hold competing interests and the mode of implementation of reform is a critical consideration for maintaining a fair, workable balance. For example, if courts were to intervene by replacing caucuses with primaries, such reform may come at the cost of party independence. Elimination of caucuses may also violate the Burdick test, which requires such burdensome intervention to be as narrowly tailored as possible. 167 It is unclear whether state interests in caucus reform justify such significant judicial intervention. Therefore, this Note presents several less intrusive alternatives that a consensus of actors is more likely to support. Nevertheless, there is room in federal precedent for an argument that the potential constitutional violations of caucuses this Note presents necessitate their elimination. 168 A second proposal is the addition of an absentee ballot option to caucuses. In 2004, the Maine Democratic Party instituted an absentee voting process for its precinct caucuses. 169 In 2008, of its approximately 45,000 presidential preference ballots cast, 5000 were submitted absentee. 170 Using Maine as a model, parties could provide for an absentee ballot option that would operate similarly to a primary election absentee ballot. Since some caucus states have a minimum threshold rule, 171 166. It is beyond the scope of this Note to discuss the merits of regional and direct national primaries, but this analysis contends that either of these primary systems would better address the constitutional concerns presented by the attendance requirement than caucuses in their present form. 172 This proposal illustrates a simple, voluntary process that state or national parties could adopt. Although this proposal does not entirely remedy associational rights or equal protection violations, it does mitigate them by expanding voter access and increasing caucus legitimacy by making participation easier. Additionally, it would effectively eliminate the financial burden placed upon individuals unable to participate, thereby resolving the poll tax issue. Nonetheless, two practical concerns impede adoption: funding and party control. The administrative costs of creating, mailing, and counting absentee ballots, as well as optional efforts to publicize an absentee ballot option to potential voters, are unappetizing to many party leaders and may outweigh their genuine desires to improve the caucus process. 173 A second detractor to the absentee option is campaign control. Modern campaigns operate by microtargeting and activating likely caucus-goers. 174 Implementing an absentee process would require campaigns to predict which voters will participate by absentee. 175 Campaigns are often closely connected to the political parties making caucus administration decisions and these initial hassles may influence a party's decision to create an absentee ballot option. Nonetheless, this alone is not a sufficient reason to forgo efforts at caucus reform. Furthermore, this may give parties the satisfaction of crafting their own plans for increasing caucus accessibility, rather than forcing parties to comply with an outside agent's mandate.
A third reform proposal is to employ new technology to increase long-distance participation. One example is a supplemental Internet voting scheme. In 2004, the Michigan Democratic Party allowed caucus voters to either attend a traditional without this number is eliminated and his or her supporters' votes are redistributed to remaining candidates. See Mayer, supra note 11, at 111 tbl.4. caucus, vote by mail, or submit votes online. 176 The party stated that it implemented the online option to increase voter participation. 177 The party employed "state-of-the-art" security and a system to guard against double-voting, 178 and allowed voters a five-week voting window. 179 A similar proposal is a virtual caucus. 180 Voters would enter a forum administered by the party, chat through instant messaging to form alliances, and vote. 181 The virtual caucus would still have to satisfy the same legal standards as a physical caucus, which means that votes must be equal and cannot be diluted. A third possibility is a public television access system. Voters could participate by watching the caucus on television and then submitting their votes either through the Internet or by telephone, using verification information unique to an individual voter.
An online or supplemental Internet voting scheme would mitigate, but not resolve, the possible associational rights and equal protection concerns. Like absentee ballots, it would give voters more options and limit the party-initiated burden of the attendance requirement. Nonetheless, the attendance requirement would still exclude some people. Perhaps the most significant flaw in using Internet technology is the disproportionate lack of access to computers for certain segments of society, including lower economic classes, racial minorities, and people lacking computer literacy. 182 Additionally, Internet technology does not necessarily eliminate the financial poll tax burden of caucuses for people without Internet access. Recognizing this problem, a member of the Democratic National Committee challenged Michigan's online voting proposal in 2004, but the committee nonetheless approved it. 183 In response, campaigns tried to bridge the digital divide by bringing laptops to poten-tial voters at their jobs, nursing homes, and schools. 184 Nonetheless, those targeted efforts did not eliminate the greater problem of disproportionate access.
A fourth and final reform proposal is to shift from caucuses to a hybrid caucus-primary system, or spread the caucus over two or more days. This proposal would not eliminate the attendance requirement but would widen the timeframe for participation. Some states have debated splitting caucuses into one weekday and one weekend, of which voters would only have to attend one. 185 The Texas Democratic Party offers another model. It instituted a two-step process for selecting delegates, combining a daytime state-operated primary with a nighttime party caucus. 186 The votes in the primary election account for twothirds of the total delegates selected for a candidate and the caucus accounts for the remaining one-third. 187 This system, or a tweaked version of it, is a step closer to avoiding the more significant constitutional burdens on associational and equal protection rights associated with caucuses, but it does not eliminate them. Further, some litigants have challenged in court the complexity of the Texas system. 188 They have maintained that the system is fundamentally unfair because it treats votes disproportionately. 189 With these concerns in mind, this Note does not endorse a Texas-like system, but does recognize the underlying efforts of such a system to address the fundamental unfairness of the traditional caucus attendance requirement.
B. EVALUATING THE BEST ACTORS TO INITIATE CAUCUS REFORM
Some nonjudicial actors have the authority-but perhaps not the capacity-to reform the caucus system. This section examines the most likely actors and concludes that Congress is the best nonjudicial entity to reform the nominations process.
Perhaps the most effective, legitimate source for regulating caucuses is Congress. The Constitution gives Congress the power to regulate federal elections in at least two clauses. First, the Presidential Election Clause grants Congress the power to set the time and day for choosing presidential electors. 190 Second, the Congressional Election Clause gives Congress the power to regulate the time, place, and manner of elections for U.S. senators and representatives. 191 Additionally, Congress has at least some power to affect elections under its military authority. 192 For example, Congress may be able to take some actions to change the nominations process as applied to members of the military. Although no clause expressly grants Congress the power to regulate the nominations process, the Supreme Court has recognized broad congressional power to regulate both general elections and primaries. In United States v. Classic, for example, the Court held that the Congressional Election Clause grants Congress authority to regulate primaries for congressional elections when they are "integral" to the election process. 193 Additionally, in Buckley v. Valeo, the Court upheld Congress's campaign finance regulation of presidential elections, including primaries. 194 In light of the proposed solutions, Congress is the most authoritative actor in this context and could implement any of them as they relate to federal elections. 195 However, empirically, congressional efforts to regulate primary dates to avoid front-loading have been unsuccessful in provoking national party action. 196 Nonetheless, a congressional attempt to regulate primaries may at least galvanize parties to act themselves. 197 The issue of absentee ballots in caucuses is already under consideration by both national parties, 198 so congressional pressure might be effective.
By contrast, state governments have the authority, but probably not the capacity, to uniformly reform caucuses. Al-though state governments may regulate the time, place, and manner of federal elections, their authority is subject to Congress. 199 Additionally, the Supreme Court has stated, "States themselves have no constitutionally mandated role in the great task of the selection of Presidential and Vice-Presidential candidates." 200 In voting for federal officers, voters exercise a federal-not a state-right, although state constitutions may expand this right. 201 Therefore, states may act, but only without congressional objection. It is also noteworthy that states do not have a colorable Tenth Amendment objection to the imposition of greater regulation by Congress. 202 State legislatures could probably institute most of the recommendations proposed by this Note. However, it is often in the self-interests of state legislators to appease local and state party leaders, as they are repeat players in the electoral system and party leaders are likely to prefer the inflated influence they have under a caucus system. 203 Further, congressional action would be preferable for purposes of national uniformity.
Caucus state political parties and party leaders are unlikely to support caucus reform because they generally benefit by controlling nominations by caucus, especially in early states like Iowa that receive national media attention. 204 For example, if Iowa surrendered its caucus, unless it secured an equally coveted first-in-the-nation primary date, its uniqueness would likely fade, and so would the attention it gleans from candidates and national parties.
Finally, it seems natural that the national parties are the fitting entities to reform the system. However, the parties may not actually have the influence necessary to regulate state parties. 205 This depends on the magnitude of reform national parties pursue. Until recent decades, national parties have gener-ally left delegate selection details to state parties. 206 Therefore, it is unclear whether they could force procedural change on state parties. In the context of primary frontloading, some scholars argue that parties have demonstrably failed to control state party action. 207 For instance, the Democratic National Committee established a time window for delegate selection, but when state parties violated it in 1984, the National Democratic Party relented. 208 In 2008, a similar controversy emerged, with the Democratic National Committee threatening to block Michigan and Florida delegations from the national convention. 209 The Party eventually seated the delegates. 210 Based on this history, it is unclear that national parties would be able to institute national compliance, even if they wanted to.
CONCLUSION
Caucuses have survived in the "backwater" of the nominations process. 211 Despite public calls to modernize the process, many caucus states still require participants to be physically present to vote. This constraint raises grave constitutional concerns under the doctrines of First Amendment associational rights, Fourteenth Amendment equal protection, and the Twenty-Fourth Amendment's prohibition of poll or other voting taxes. This Note suggests that litigants may be able to challenge successfully the attendance requirement on one of these constitutional grounds. Alternatively, Congress would be the best agent to institute uniform presidential nomination reform. National parties may be able to instigate reform but it is unclear whether they have the influence necessary to uproot the entrenched caucus tradition. However, this Note also proposes that various actors may be able to strike a compromise through more subtle caucus reform like an absentee ballot option or Internet voting.
